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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 162 and 178 
(T.D. 98-49) 


RIN 1515-AB98 
PRIOR DISCLOSURE; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: Customs published in the Federal Register on May 28, 
1998, a document revising the Customs Regulations regarding “prior 
disclosure”. This document contains corrections to that document. 


EFFECTIVE DATE: June 29, 1998. 


FOR FURTHER INFORMATION CONTACT: Robert Pisani, Penal- 
ties Branch (202) 927-2344. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Customs published in the Federal Register (63 FR 29126) on May 28, 
1998, a document revising the Customs Regulations regarding “prior 


disclosure”. That document contained three technical errors which this 
document will correct. 


CORRECTION OF PUBLICATION 

Accordingly, the publication on May 28, 1998, of the final rule 
(T.D.98-49)(63 FR 29126)(FR Doc. 98-14154) is corrected as follows: 

1. On page 29132, in the first column, paragraph (a)(1) of § 162.74 is 
corrected to remove the word “duties” and insert in its place the words 
“duties, taxes and fees”. 

2. On page 29132, in the second column, paragraph (c) of § 162.74 is 
corrected by removing the words “actual loss of duties” in the heading 
and wherever it appears in the text and inserting in their place the 
words “actual loss of duties, taxes and fees”. Also, paragraph (c) is cor- 
rected by removing the words “actual duty loss” or “actual loss of duty” 
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and inserting in their place the words “actual loss of duties, taxes or 


On 


orrectet 


page 29132, in the third column, paragraph (f) of § 162.74 is 
1 by inserting a comma after the word “Fines” the second time 
» word appears in the paragraph. 
Dated: June 25, 1998 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


1998 (63 FR 35798) 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY. 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 1, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
JOHN DURANT, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF CD TRAY INSERTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed modification of tariff classification ruling 
letters. 

SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two rulings concerning the classifi- 
cation of compact disc (CD) tray inserts when they are imported 
separately from the CD case, also referred to as a CD jewel box. 
DATE: Comments must be received on or before August 14, 1998. 
ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at: U.S. Customs Service, Office of Reg- 
ulations and Rulings, Attention: Commercial Rulings Division, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch (202) 927-1396. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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American Free Trade Agreement Implementation 
7 Stat. 


2057), this notice advises interested par- 
‘ustoms intends to modify two rulings pertaining to the tariff 


iis, 


{ 


classification of compact disc (CD) tray inserts when they are imported 


parately from the CD case, also referred to as a CD jewel box 

In NY 892740, issued December 10, 1993, Customs ruled that sepa- 
rately imported plastic CD tray inserts were classified in subheading 
3926.90.9590, Harmonized Tariff Schedule of the United States 

>) (now 3926 90.9880), the provision for other articles of plastic. 

ved a CD tray insert as being a part of a CD jewel box, and 

le which, on its own, hi . the character of bei an an article 

for the conveyance or packing of goods. Because heading 3923, HTSUS, 

vides for articles for the conveyance or i of goods, of 

1 not have a parts provision, Customs classified the CD trays 

g 3926, HTSUS. After that ruling had been issued, Customs 

ved the issue and determined that the CD trays are, in fact, signifi- 

nth renee and designed to oa 1 only compact discs. Accordingly, 

ustoms issued NY A84550 on June 14, 1996, which classified CD trays 

in subheading 3923.90.00, HTSUS, as articles for the conveyance or 

packing of goods, of plastics. At that time, Customs did not modify NY 
892740. NY 892740 is set forth in Attachment “A” to this document. 

In NY ferry issued March 25, 1997, Customs overlooked NY 
A84550 and again ruled that separately imported plastic CD tray in- 
serts were classified in subheading 3926.90.9890, HTSUS, as other ar- 

of plastic. NY B82842 is set forth in “Attachment B” to this 
document 

Upon review of these rulings, Customs has discovered the inconsis- 
tencies. Because of the specialized design and shape of the article, Cus- 
toms is convinced the proper classification of CD trays is in heading 
3923, HTSUS. 

Customs intends to modify NY 892740 and NY B82842 to reflect the 
proper c classification of CD tray inserts in subheading 3923.90.00 
HTSUS. Headquarters Ruling Letters (HQ) 961030 and 961970 modi- 
fying NY 892740 and NY B82842, respectively, are set forth as Attach- 
ments “C” and “D” to this document. 

Before taking this action, consideration will be given to any written 
comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: June 26, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE 
New York, NY, December 10, 1993. 
CLA-2-39:S:N:N6:221 892740 
Category: Classification 
Tariff No. 3923.10.0000 and 3926.90.9590 
Ms. THERESA L. BENNETT 
JOHN S. JAMES Co 
PO. Box 1017 
Charleston, SC 29402 
Re: The tariff classification of cassette and compact disc cases. 
DEAR MS. BENNETT 

In your letter dated November 18, 1993, on behalf of Sonopress, Inc., you requested a 
tariff classification ruling 

The cassette and compact disc cases are composed of plastics. These cases are the types of 
cases in which audio cassette tapes and compact discs are typically sold. The compact disc 
case, or jewel box, as it is known, and the compact disc tray will be imported separately and 
combined after importation. The country of origin was not stated in your letter. The rates 
shown below are those applicable to countries eligible for Most Favored Nation treatment 
As you requested, your samples are being returned. 

The applicable subheading for the cassette and compact disc cases will be 3923.10.0000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for articles for the 
conveyance or packing of goods, of plastics * * * boxes, cases, crates and similar articles. 
The rate of duty will be 3 percent ad valorem. 

The applicable subheading for the compact disc tray will be 3926.90.9590, HTS, which 
provides for other articles of plastics, other. The rate of duty will be 5.3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE 
Area Director, 
New York Seaport 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE 
New York, NY, March 25, 1997. 
CLA-2-39:RR:NC:2:221 B82842 
Category: Classification 
Tariff No. 3923.10.0000 and 3926.90.9890 
Ms. JUDITH MASURA 


PONICA INDUSTRIAL Co., INC 
425 N. Smith Avenue 
Corona, CA 91720 


Re: The tariff classification of plastic CD jewel boxes and trays. 


DEAR Ms. MASURA 
In your letter dated March 4, 1997, you requested a tariff classification ruling. 
Sample jewel boxes and trays were submitted with your letter. The jewel boxes are the 
type that are typically used to package double compact discs. Some of the trays for the jewel 
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boxes will be imported unassembled. These trays will be assembled after Importation when 
the compact disc is packaged in the jewel case. You suggest classification in heading 3923 
We agree that the jewel box itself is classified in this heading. However, heading 3923 does 
not provide for parts, and therefore, the trays are precluded from this heading. The country 
of origin was not stated in your letter. The rates of duty provided below are those applicable 
to merchandise made in countries eligible for Most Favored Nation treatment 

lhe applicable subheading for the jewel boxes will be 3923.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for articles for the conveyance ot 
packing of goods, of plastics: boxes, cases, crates and similar articles. The rate of duty will 
be 3 percent ad valorem. 

The applicable subheading for the unassembled trays will be 3926.90.9890, HTS, which 
provides for other articles of plastics, other. The rate of duty will be 5.3 percent ad valoren 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 


{ 


19 C.ER. 177 
A copy of the ruling or the control number indicated above should be provided with the 
sntry documents filed at the time this merchandise is imported. If you have any questions 
‘egarding the ruling, contact National Import Specialist Joan Mazzola at 212-466-5580 
GWENN KLEIN KIRSCHNER 
Chief, Special Products Branch 
National Commodity Specialist Divisior 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, D( 
CLA-2 RR:CR:GC 961030pt! 
Category: Classification 
Tariff No. 3923.90.00 
Ms. THERESA L. BENNETT 
JOHN S. JAMES Co 
PO. Box 1017 
Charleston, SC 29402 
Re: Plastic CD trays; NY 892740 modified; HQ 959874; NY 840151, A84550. 
DEAR Ms. BENNETT 
In New York Ruling Letter (NY) 892740, issued to you on December 10, 1993, Customs 
ruled that plastic cassettes and compact disc (CD) cases were classified in subheading 
3923.10.0000, Harmonized TariffSchedule of the United States, (HTSUS), which provides 
for articles for the conveyance or packing of goods, of plastics * * * boxes, cases, crates and 
similar articles. That ruling also held that plastic compact disc trays were classified in sub- 
heading 3926.90.9590, HTSUS (now 3926.90.98), which provides for other articles of plas- 
tics, other. Customs has reviewed that ruling and determined that the classification 
provided is incorrect with regard to compact disc trays. Therefore, NY 892740 is modified 
as set forth in this ruling. 


Facts: 


According to your ruling request letter of November 18, 1993, on behalf of Sonopress, 
Inc., which describes the cassette and compact disc cases, the compact disc case, or jewel 
box, and the compact disc tray will be imported separately and combined after importation 


Issue: 
What is the proper classification of plastic CD trays? 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
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detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

lhe headings under consideration are as follows: 


3923 Articles for the conveyance or packing of goods, of plastics; stoppers, 
lids, caps and other closures, of plastics: 


3923.90.00 Other 


3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 


3926.90 Other: 


3926.90.98 Other: 

Che articles under consideration are made of polystyrene plastic. They have been spe- 
cially designed and constructed to hold a compact disc and prevent it from sliding around 
inside a jewel box and becoming damaged. Heading 3923, which provides for articles for the 
conveyance or packing of goods, of plastics, describes the CD trays and their use much more 
specifically than does the general “other articles” language of heading 3926. Thus, by ap- 
plication of the GRI, the CD trays are classifiable in heading 3923. 

Customs has previously held that plastic articles specially formed to prevent the move- 
ment and consequent damage of other goods fall within heading 3923. In NY 840151, dated 
May 10, 1989, plastic cookie trays which were formed and shaped to prevent cookies from 
breaking were classified in subheading 3923.90.00, HTSUS. In other cases covering this 
same article, Customs has held that CD trays are classified in subheading 3923.90.00, 
HTSUS. See HQ 959874, dated February 25, 1997, and NY A84550, dated June 14, 1996. 

Accordingly, CD trays are classifiable under subheading 3923.90.00, HTSUS, which pro- 
vides for articles for the conveyance or packing of goods, of plastics; stoppers, lids, caps and 
other closures, of plastics: other. 

Holding 

NY 892740, issued December 10, 1993, is modified to reclassify CD trays in subheading 
3923.90.00, HTSUS, the provision for articles for the conveyance or packing of goods, of 
plastics; stoppers, lids, caps and other closures, of plastics: other, with a 1998 general duty 
rate of 3 percent ad valorem. 

JOHN DURANT. 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. CusTOMS SERVICE, 
Washington, DC. 
-2 RR:CR:GC 961970ptl 
Category: Classification 
Tariff No. 3923.90.00 


CLA 


Ms. JUDITH MASURA 
PONICA INDUSTRIAL Co., INC 
425 N. Smith Avenue 
Corona, CA 91720 
Re: Plastic CD trays; NY B82842 modified; HQ 959874; NY 840151, A84550. 
DEAR Ms. MASURA 
In New York Ruling Letter (NY) B82842, issued to you on March 25, 1997, Customs ruled 
that compact disc jewel boxes were classified in subheading 3923.10.0000, Harmonized 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 28, JULY 15, 1998 


lariff Schedule of the United States, (HTSUS), which provides for articles for the convey 
ance or packing of goods, of plastics * * * boxes, cases, crates and similar articles. That rul 
ing also held that unassembled compact disc trays were classified in subheading 
3926.90.9890, HTSUS (now 3926.90.9880), which provided for other articles of plastics 
other. Customs has reviewed that ruling and determined that the classification provided is 
incorrect with regard to compact disc trays. Therefore, NY B82842 is modified as set forth 


n this ruling 


According to your ruling request letter of March 4, 1997, describing the articles, the com- 
pact disc case, or jewel box, and the compact disc tray were to be imported separately and 
combined after importation 


ISSUE 
What is the proper classification of plastic CD trays? 


Law and Analysis 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according tothe terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

The headings under consideration are as follows: 


3923 Articles for the conveyance or packing of goods, of plastics; stoppers, 
lids, caps and other closures, of plastics: 


- 4 * 


3923.90.00 Other 
3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 


3926.90 Other: 


3926.90.98 Other: 


The articles under consideration are made of plastic. They have been specially designed 
and constructed to hold acompact disc and prevent it from sliding around inside a jewel box 
and becoming damaged. Heading 3923, which provides for articles for the conveyance or 
packing of goods, of plastics, describes the CD trays and their use much more specifically 
than does the general “other articles” language of heading 3926. Thus, by application of the 
GRI, the CD trays are classifiable in heading 3923. 

Customs has previously held that plastic articles specially formed to prevent the move- 
ment and consequent damage of other goods fall within heading 3923. In NY 840151, dated 
May 10, 1989, plastic cookie trays which were formed and shaped to prevent cookies from 
breaking were classified in subheading 3923.90.00, HTSUS. In other cases covering this 
article, Customs has held that CD trays are classified in subheading 3923.90.00, HTSUS. 
See HQ 959874, dated February 25, 1997, and NY A84550, dated June 14, 1996. 

Accordingly, CD trays are classifiable under subheading 3923.90.00, HTSUS, which pro- 
vides for articles for the conveyance or packing of goods, of plastics; stoppers, lids, caps and 
other closures, of plastics: other. 


Holding: 


NY B82842, issued March 25, 1997, is modified to reclassify CD trays in subheading 
3923.90.00, HTSUS, the provision for articles for the conveyance or packing of goods, of 
plastics; stoppers, lids, caps and other closures, of plastics: other, with a 1998 general duty 
rate of 3 percent ad valorem. 


JOHN DURANT. 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


REVOCATION OF RULING LETTER RELATING TO 


Lé 
TARIFF CLASSIFICATION OF AN INFLATABLE TUBE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of an inflatable tube under the Harmonized Tariff Schedule of the 
United States (HTSUS). Notice of the proposed revocation was pub- 
lished on May 20, 1998, in Volume 32, Number 20 of the CusToMs BUL- 
LETIN. No comments were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 14, 1998. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1980 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of an inflatable tube. Notice of the proposed revocation was 
published on May 20, 1998, in Volume 32, Number 20 of the CusToMs 
BULLETIN. No comments were received in response to this notice. 

In New York Ruling Letter (NYRL) 834442 dated January 30, 1989, 
Customs determined that an article described as a 36 inch inflatable 
tube (item # T-8636) made of either blue or pink 8-gauge vinyl, and 
used as a swim ring/pool toy, was best described by subheading 
3926.90.75, HTSUS, which provided for “[o]ther articles of plastics and 
articles of other materials of headings 3901 to 3914: [o]ther: [p]neumat- 
ic mattresses and other inflatable articles, not elsewhere specified or in- 
cluded.” 

The term “toy” is not defined in the HTSUS. However, in understand- 
ing the language of the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utili- 
zed. The ENs, although not dispositive or legally binding, provide a 
commentary on the scope of each heading, and are generally indicative 
of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 
35127 (August 23, 1989). The ENs to Chapter 95 state, in pertinent 
part, that “(t]his Chapter covers toys of all kinds whether designed for 
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the amusement of children or adults.” Although not set forth as a defini- 
tion of “toys,” we have interpreted the just-quoted passage from the 
ENs as equating “toys” with articles “designed for the amusement of 
children or adults,” although we believe such design must be corrobo- 
rated by evidence of the articles’ principal use. 


Customs believes that the application of the factors enumerated in 
United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F 2d 378 (1976), cert. denied, 429 U.S. 979, for determining whether an 
article falls within a particular class or kind of good, confirms that the 
36 inch inflatable tube (item number T-86386) is a toy. Therefore, Cus- 
toms is revoking NYRL 834442 to reflect the proper classification of the 
36 inch inflatable tube under subheading 9503.90.0030, HTSUS, which 
provides for “{o]ther toys; reduced-size (“scale”) models and similar 
recreational models, working or not; puzzles of all kinds; and accesso- 
ries thereof ): [o]ther: [o]ther toys (except models), not having a spring 
mechanism.” Headquarters Ruling Letter 960546 revoking NYRL 
834442 is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. §1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: June 25, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC, June 25, 1998. 
CLA-2 RR:CR:GC 960546 MMC 

Category: Classification 
Tariff No. 9503.90.0030 

Mr. JOSEPH P Cox 

STEIN, SHOSTAK, SHOSTAK & O’HARA 

515 South Figueroa Street, Suite 1200 

Los Angeles, CA 90071 


Re: 36 inch inflatable tube (item # T-8636); NYRL 834442. 
DEAR Mr. Cox 


This is in reference to your May 29, 1997, letter on behalf of Sunco Products, Inc., re- 
questing reconsideration of New York Ruling Letter (NYRL) 834442 dated January 30, 
1989, concerning the classification of a 36 inch inflatable tube (item # T-8636) under sub- 
heading 3926.90.7500, of the Harmonized Tariff Schedule of the United States (HTSUS), 
as a plastic inflatable article not elsewhere specified or included. A sample, as well as cata- 
log pictures of the article, was submitted for our review. 

Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
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revocation of NYRL834442 was published, on May 20, 1998, inthe CUSTOMS BULLETIN, Vol 
ume 32, Number 20. No comments were received in response to the notice 


Facts: 


The article is described as a 36 inch inflatable tube (item # T-8636). It is made of 8-gauge 
vinyl and comes in either blue or pink. It is used as a swim ring/pool toy. 


Issue: 
Whether the 36 inch inflatable tube (item # T-8636) is classifiable as a toy under heading 


9503, HTSUS, or as other plastic inflatable articles not elsewhere specified or included un- 
der heading 3926, HTSUS 
Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. The subheadings under consideration 
are as follows: 

3926.90.7500 Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Pneumatic mattresses and other inflatable ar- 
ticles, not elsewhere specified or included 

9503.90.0030 Other toys; reduced-size (“scale”) models and similar recreational 
models, working or not; puzzles of all kinds; parts and accessories 
thereof: Other: Other toys (except models), not havinga spring mech- 
anism 

Note 2(v) of Chapter 39, HTSUS, states that: “[t]his chapter does not cover: * * * [a]rticles 
of chapter 95 (for example, toys, games, sports equipment.).” Therefore, we must first de- 
termine whether the 36 inch inflatable tube (item # T-8636) is classifiable as a toy for tariff 
purposes. If so, it is excluded from classification in subheading 3926.90.7500, HTSUS, by 
operation of Note 2(v) to Chapter 36. 

The term “toy” is not defined in the HTSUS. However, in understanding the language of 
the HTSUS, the Explanatory Notes (ENs) ofthe Harmonized Commodity Description and 
Coding System may be utilized. The ENs, although not dispositive or legally binding, pro- 
vide acommentary on the scope of each heading, and are generally indicative of the proper 
interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). 

The ENs to Chapter 95 state, in pertinent part, that “[t]his Chapter covers toys of all 
kinds whether “designed for the amusement of children or adults.” Although not set forth 
as adefinition of “toys,” we have interpreted the just-quoted passage from the ENsas equa- 
ting “toys” with articles “designed for the amusement of children or adults,” although we 
believe such design must be corroborated by evidence of the articles’ principal use. 

When the classification of an article is determined with reference to its principal use, 
Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that, in the absence of special 
language or context which otherwise requires, such use is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling use is 
the principal use. In other words, the article’s principal use at the time of importation de- 
termines whether it is classifiable within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the U.S. Court of International Trade (CIT) has provided fac- 
tors, which are indicative but not conclusive, to apply when determining whether 
merchandise falls within a particular class or kind. They include: general physical charac- 
teristics, the expectation of the ultimate purchaser, channels of trade, environment of sale 
(accompanying accessories, manner of advertisement and display), use inthe same manner 
as merchandise which defines the class, economic practicality of so using the import, and 
recognition in the trade of this use. United States v. Carborundum Company, 63 CCPA 98, 
C.A.D. 1172, 5386 F. 2d 373 (1976), cert. denied, 429 U.S. 979. 

The tube’s bright colors appeal to a sense of fun and play and its smaller size and lower 
gauge allow it to be thrown around, and make it generally, easy to manipulate. These char- 
acteristics indicate that the 36 inch inflatable tube (item # T-8636) is designed principally 
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to amuse. Such a finding is consistent with the classification of other inflatable tubes. In 
NYRL B84876 dated May 16, 1997, we classified a 30 inch viny] inflatable tube (item # 
[-8631) as a toy. Furthermore, in NYRL 813812 dated August 23, 1995, we classified dive 
rings and sticks which were articles to be retrieved by surface diving for them, and Pop-N- 
Lock and Shape Sorting floaties which are plastic shapes which are fitted or attached to- 
gether and used by children under 3 in a pool, as toys. 

As a result of finding the 36 inch inflatable tube (item # T-8636) to be a toy properly 
classified in Chapter 95, classification of the article elsewhere in the HTSUS is precluded. 


1e 36 inch inflatable tube (item # T-8636) is classified under subheading 
9503.90.0030, HTSUS, which provides for “[o]ther toys; reduced-size (“scale”) models and 
similar recreational models, working or not; puzzles of all kinds; and accessories thereof ): 
[o]ther: [o]ther toys (except models), not having a spring mechanism,” with a general 1998 
column one duty rate of free 
NYRL 834442 is revoked. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be- 
come effective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
position in accordance with section 177.10(c)(1), Customs Regulations [19 CFR 
177.10(c)(1)] 
MARVIN AMERNCIK 
(for John Durant, Director, 
Commercial Rulings Division.) 


WITHDRAWAL OF PROPOSED MODIFICATION OR REVOCA- 
TION OF RULING LETTERS RELATING TO TARIFF CLASSIFI- 
CATION OF BELL-SHAPED AND SIMILARLY SHAPED 
GLASSWARE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed modification or revocation 
of tariff classification ruling letters. 


SUMMARY: This notice advises interested parties that Customs is 
withdrawing its proposal to modify one ruling pertaining to the tariff 
classification under Harmonized Tariff Schedule of the United States 
(HTSUS) of flower pot-shaped glassware and to revoke six rulings per- 
taining to bell-shaped and similarly shaped glassware imported with 
metal stands or pedestals. Notice of the proposed modification or revo- 
cation was published on March 25, 1998, in the CUSTOMS BULLETIN, pur- 
suant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057, 2186 (1993)). 


EFFECTIVE DATE: July 15, 1998. 
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FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-1172. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement (NAFTA) Imple- 
mentation Act (Pub.L. 103-182, 107 Stat. 2057, 2186 (1993)), on March 
25, 1998, Customs published a notice in the CUSTOMS BULLETIN, Volume 
32, Number 12, proposing to modify or revoke Headquarters Ruling 
Letters (HQs) 957127 dated May 16, 1995; and 957794 dated October 2, 
1995, which classified, respectively, certain “flower pot” shaped frosted 
glass articles; and bell- or similarly-shaped glass articles with pedestals 
or holders, in subheading 9405.50.40, Harmonized Tariff Schedule of 
the United States (HTSUS), and New York Ruling Letters (NYs) 
888716 dated August 20, 1993; 818540 dated February 23, 1996; 
A80401 dated March 7, 1996; A84166 dated June 28, 1996; and 815064 
dated October 17, 1996, which classified, respectively, a wrought iron 
stand with two bell-shaped glass inserts; wrought iron three-legged 
pedestals with circular or bell-shaped glass inserts; tripod metal objects 
with dome or plate-shaped glass vessels or inserts; a tripod-shaped met- 
al object with a dome-shaped glass insert; and iron stands with bell or 
disk-shape glass inserts, in subheading 9405.50.40, HTSUS. 

Six comments were received in response to this notice. The comment- 
ers provided ample information regarding the factors related to the 
principal use of the class or kind of goods to which the goods considered 
in the proposed rulings belong. After applying this information to the 
pertinent factors (see United States v. Carborundum Co., 63 CCPA 98, 
102, 536 F.2d 373, 377 (1996), cert. denied 429 U.S. 979 (1976); Lenox 
Collections v. United States, 20 CIT ____, Slip Op. 96-26 (1996)), we 
have concluded that the class or kind to which the goods belong (except 
as noted) is bell-shaped glass containers with an opening of 4 inches or 
less in diameter (because of the “bell” shape of the containers, the body 
of the containers is necessarily smaller than 4 inches in diameter) anda 
height of 5 inches or less. The exceptions are flower pot-shaped glass 
containers, tulip-shaped glass containers, and disk-shaped glass hol- 
ders. In each of these latter instances, the class or kind of the goods is 
defined by the shape (each belongs to a separate class or kind), subject to 
the same size limitations as in the case of the bell-shaped glass contain- 
ers. Based on the information provided by the commenters and in the 
absence of evidence to the contrary, we conclude that goods in each of 
these classes or kinds of goods are principally used as candle holders and 
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d continue to be classified in accordance with the applicable ru- 
herefore, this notice advises interested parties that Customs is 
lrawing its proposal to modify or revoke HQs 957127 and 957794 

nd NYs 888716, 818540, A80401, A84166, and 815064 


Dated: June 25, 1998 


MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 4 
RIN 1515-AC29 
BOARDING OF VESSELS IN THE UNITED STATES 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes, as a primary focus, to amend the 
Customs Regulations regarding the boarding of vessels arriving in 
ports of the United States. It is intended that the Customs Regulations 
regarding this subject accurately reflect and implement amendments to 
the underlying statutory authority, enacted as part of the Customs Mod- 
ernization Act, as well as policy determinations necessitated as a result 
of those amendments. To this same end, certain general amendments 
are proposed to the regulations concerning vessel entry and clearance 
as well as the issuance of permits to lade and unlade merchandise. 


DATE: Comments must be received on or before September 4, 1998. 


ADDRESSES: Written comments may be addressed to and inspected at 
the Regulations Branch, U.S. Customs Service, 1300 Pennsylvania Ave- 
nue, N.W., 3rd Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 

Legal aspects: Larry L. Burton, Office of Regulations and Rulings, 
202-927-1287. 

Operational aspects: William Scopa, Office of Field Operations, 
202-927-3112. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, amendments to certain Customs and naviga- 
tion laws became effective as the result of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182), Title VI of 
which is popularly known as the Customs Modernization Act (the Act). 
Sections 653 and 656 of the Act significantly amended the statutes gov- 
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erning the entry and the lading and unlading of vessels in the United 
States. These operations are governed, ee ely, by §§ 434 and 448 
of the Tariff Act of 1930, as amended (19 U.S.C. 1434 and 1448). 

Prior to the subject amendments, the cree of vessels of the United 
States and vessels of foreign countries had been governed by separate 
statutes (19 U.S.C. 1434 and 1435), neither of which included elements 
concerning preliminary vessel entry or the boarding of vessels. The Act 
repealed 19 U.S.C. 1435 and amended 19 U.S.C. 1434 to provide for the 
entry of American and foreign- oa vessels under the same sta- 
tute. Additionally, the amended 19 U.S.C. 1434 now provides authority 
for the promulgation of regulations regar rding preliminary vessel entry, 
and while neither mandating boarding for all vessels nor specifying 
that optional boarding must be accomplished at any particular stage of 
the vessel entry process, the amended law does require that a sufficient 
number of vessels be boarded to ensure compliance with the laws en- 
forced by the Customs Service. 

The general authority provided for Customs to board —_— is found 
in § 581, Tariff Act of 1930, as amended (19 U.S.C. 1581). Prior to 
amendment, 19 U.S.C. 1448 as previously cited had linked the granting 
of preliminary vessel entry to a mandatory boarding requirement and 
physical presentation of manifest documents to a Customs boarding of- 
ficer. The amended 19 U.S.C. 1448 no longer contains provisions regard- 
ing preliminary vessel entry, vessel boarding, or manifest presentation, 
all of which are now provided for in other statutes; the statute now pro- 
vides that Customs may electronically issue permits to lade or unlade 
merchandise pursuant to an authorized data interchange system as an 
alternative to physical document presentation. 

The regulations which implement the statutory authority for board- 
ing, the granting of preliminary and formal vessel entry, the issuance of 
permits to lade and unlade merchandise, and vessel clearance are con- 
tained in §§ 4.1, 4.3, 4.8, 4.9, 4.30, 4.60 and 4.61 of the Customs Regula- 
tions (19 CFR 4.1, 4.3, 4.8, 4.9, 4.30, 4.60 and 4.61). Various of these 
provisions still contain mandatory boarding and physical document 
presentation requirements, and of course do not include any reference 
to the new electronic permit issuance option. This document proposes 
to amend the cited sections in order to properly implement the amended 
statutory authority and revised Customs interpretations. 

This document proposes to amend § 4.1 by removing all reference to 
the mandatory boarding of vessels. The amended 19 U.S.C. 1434 makes 
it clear that boarding is discretionary with Customs and is only re- 
quired to the extent determined necessary to enforce the laws with 
which we are charged. This is accomplished by deleting paragraph (b) 
and making necessary amendments to paragraph (a) of the section. 

Section 4.3 is proposed to be amended by identifying the vessels sub- 
ject to entry in the simplified outline format presented in the statute it- 
self. The use of this format makes much of the current language of § 4.3 
unnecessary. The proposal provides for vessel entry within 24 hours af- 
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ter arrival. Although the amended statute provides that the time may be 
extended by regulation to a period not to exceed 48 hours, Customs be- 
lieves that 24 hours is adequate. The proposal also includes procedures 
for allowing Customs, in its discretion, to allow vessels to enter at places 
other than the customhouse as well as at locations outside of the actual 
port of entry limits. This discretion is conferred by statute. 

Proposed amendments to § 4.8 are offered in this document. The pro- 
posal would amend the regulation by providing that preliminary entry 
may be granted after, at the time of, or even before the actual arrival of a 
vessel in the United States. Different procedures are established to ap- 
ply to these differing circumstances. 

Also proposed are amendments to § 4.9 of the regulations concerning 
the actual vessel entry process. The proposed amendments make it 
clear that for the purpose of the vessel entry statute, Customs does not 
interpret bonded merchandise to include bonded vessel stores or ship’s 
supplies. We consider the term to refer to in-bond transportation of 
merchandise. This interpretation makes it necessary to define specific 
procedures applicable to certain United States vessels sailing between 
domestic ports. 

It is proposed that § 4.16 be removed from the regulations. The sec- 
tion currently provides that parties may apply for entry and clearance 
to be accomplished aboard a vessel. The amended entry and clearance 
statutes permit those functions to be accomplished elsewhere than at 
the customhouse pursuant to regulations. Amendments to §§ 4.3 and 
4.61 as proposed in this document would permit entry and clearance 
aboard vessels. These changes would render § 4.16 redundant. 

The regulation relating to the granting of lading and unlading per- 
mits in § 4.30 is also proposed to be amended. Specifically, procedures 
are established which are applicable to newly-emerging commercial en- 
tities, such as those created by vessel sharing and slot chartering agree- 
ments. 

Section 4.60 is sought to be amended by utilizing the simplified out- 
line format appearing in the amended vessel clearance statute (46 
U.S.C. App. 91). This would replace the present paragraph format 
which reflects the clearance language prior to its amendment. 

It is proposed to amend § 4.61 by allowing clearance filings to be ac- 
complished by authorized electronic means. The proposal also estab- 
lishes that clearances may be necessary for departures other than for 
foreign ports as was the case under the law prior to its amendment. As 
in the proposed entry regulation, this section would also incorporate 
special procedures applicable to certain United States vessels sailing 
between domestic ports. 

The proposal also makes some changes to the list of elements appear- 
ing in current § 4.61(b), which are required to be satisfied prior to the 
granting of clearance. The reference to “crew” is removed from para- 
graph (b)(8) of the current section, due to the repeal of the underlying 
statute (46 U.S.C. App. 674) by enactment of § 690(a)(22) of Pub. L. 
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103-182 (December 8, 1993). The reference to “pratique” is removed 
from paragraph (b)(14) of the current section, as a result of amend- 
ments to the Public Health Service Regulations which eliminate the 
pratique but leave in place ot md health-related documentary require- 
ments. Finally, paragraph (b)(17) of the current section is removed be- 
cause the underlying statute in this regard, 7 U.S.C. 516, which 
restricted the exportation of tobacco seeds, was repealed by § 1019 of 
Pub. L. 102-237 (December 13, 1991). 

Amendments are proposed to § 4.68 to reflect amendments to laws 
enforced by Customs on behalf of other agencies, and to eliminate the 
antiquated reference to the whale fishery. 

Finally, § 4.70 is proposed to be amended to eliminate the reference to 
the former Public Health Service’s certificate of free pratique. New 
Public Health Service foreign quarantine regulations are now in effect. 

COMMENTS 

Before adopting this proposal, consideration will be given to any 
written comments that are timely submitted to Customs. Comments 
submitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11( b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Branch, U.S. Customs Service, 
1300 Pennsylvania Avenue, N.W., 3rd Floor, Washington, D.C. 

REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

The proposed rule would amend the Customs Regulations principal- 
ly in order to accurately reflect and implement changes to the underly- 
ing statutory authority regarding the boarding of vessels arriving in 
ports of the United States. To this same end, certain general amend- 
ments to the regulations are proposed concerning vessel entry and 
clearance as well as the issuance of permits to lade and unlade merchan- 
dise. As such, under the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), 
it is certified that, if adopted, the proposed rule will not have a signifi- 
cant economic impact on a substantial number of small entities. Ac- 
cordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. Nor does the document meet the 
criteria for a “significant regulatory action” as specified in E.O. 12866. 

PAPERWORK REDUCTION ACT 

The collections of information contained in this notice of proposed 
rulemaking have previously been reviewed and approved by the Office 
of Management and Budget (OMB) in accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3507) and assigned the following OMB 
Control Numbers: 

1515-0013—Application-Permit-Special License, Unlading-Lading- 
Overtime Services (Customs Form 3171); 


1515-0060—Master’s Oath of Vessels in Foreign Trade (Customs 
Form 1300); 
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1515-0078—Cargo Declaration (inward and outward) (Customs 
Form 1302); and 

1515-0144—Customs Bond Structure (Customs Form 301 and Cus- 
toms Form 5297). 

An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number assigned by OMB. This document 
restates the collections of information without substantive change. 

Comments concerning suggestions for reducing the burden of the 
collections of information should be sent to the Regulations Branch, Of- 
fice of Regulations and Rulings, U.S. Customs Service, 1300 Pennsylva- 
nia Avenue, N.W.,, 3rd Floor, Washington, D.C. 20229. A copy should also 
be sent to U.S. Customs Service, Information Services Group, Atten- 
tion: J. Edgar Nichols, Room 3.2-C, 1300 Pennsylvania Avenue, N.W,, 
3rd Floor, Washington, D.C. 20229. 


DRAFTING INFORMATION 

The principal author of this document was Larry L. Burton, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

LIST OF SUBJECTS IN 19 CFR Part 4 

Customs duties and inspection, Entry, Inspection, Merchandise, Re- 

porting and recordkeeping requirements, Vessels. 
PROPOSED AMENDMENTS TO THE REGULATIONS 

It is proposed to amend part 4, Customs Regulations (19 CFR part 4), 
as set forth below. 

PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 

1. The specific authority citations for §§ 4.1, 4.9 and 4.68 would be re- 
vised, and a specific authority citation for § 4.61 would be added in ap- 
propriate numerical order, to read as follows: 
a 
Section 4.1 die vaiia nib 19 U. S.C. 1581(a); 46 U.S.C. App. 163; 


* * * * * * 


Section 4.9 _ issued under 42 U.S.C. 269; 


* ok * 


Section 4.61 also issued under ~ US.C. App. 883; 


ok x * 


Section 4.68 also issued under 46 U. S.C. App. 817d, 817e; 


* * * * * 


2. It is proposed to amend § 4.1 by revising paragraph (a) to read as set 
forth below; — 7 removing paragraph (b) and redesignating para- 
graphs (c), (d), (e), (f), and (g), as paragraphs (b), (c), (d), (e) and (f), re- 
spectively: 
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§ 4.1 Boarding of vessels; cutter and dock passes. 

(a) Every vessel arriving at a Customs port shall be subject to such 
supervision while in port as the port director considers necessary. The 
port director may detail Customs officers to remain on board a vessel to 
secure enforcement of this part. Customs may determine to board as 
many vessels as considered necessary to ensure compliance with the 
laws it enforces 

3. It is proposed to amend part 4 by removing and reserving Foot- 
note | 

4. It is proposed to revise § 4.3 to read as follows: 

§ 4.3 Vessels required to enter; place of entry. 

(a) Formal entry required. Unless specifically excepted by law, within 
24 hours after the arrival at any port or place in the United States, the 
following vessels are required to make formal entry: 

(1) Any vessel from a foreign port or place; 

(2) Any foreign vessel from a domestic port; 

(3) Any vessel of the United States having merchandise on board that 
is being transported in-bond (not including bonded ship’s stores or sup- 
plies), or foreign merchandise for which entry has not been made; or 

(4) Any vessel that has visited a hovering vessel as defined in 19 U.S.C. 
1401(k), or has delivered or received merchandise or passengers while 
outside the territorial sea. 

(b) Completion of entry. (1) When vessel entry is to be made at the cus- 
tomhouse, either the master, licensed deck officer, or purser may appear 
in person during regular working hours to complete preliminary or for- 
mal vessel entry; or, necessary documents properly executed by the 
master or other authorized officer may be delivered at the customhouse 
by the vessel agent or other personal representative of the master. 

(2) The appropriate Customs port director may permit the entry of 
vessels to be accomplished at locations other than the customhouse, and 
services may be requested outside of normal business hours. Customs 
may take local resources into consideration in allowing formal entry to 
be transacted on board vessels themselves or at other mutually conve- 
nient approved sites and times within or of outside port limits. When 
services are requested to be provided outside the limits of a Customs 
port, the appropriate port director to whom an application must be sub- 
mitted is the director of the port located nearest to the point where the 
proposed services would be provided. That port director must be satis- 
fied that the place designated for formal entry will be sufficiently under 
Customs control at the time of entry, and that the expenses incurred by 
Customs will be reimbursed as authorized. It may be required that ad- 
vance notice of vessel arrival be given as a condition for granting re- 
quests for optional entry locations. A master, owner, or agent of a vessel 
who desires that entry be made at an optional location shall file with the 
appropriate port director an application on Customs Form 3171 anda 
single entry or continuous bond on Customs Form 301 containing the 
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bond conditions set forth in § 113.64 of this chapter, in such amount as 
that port director deems appropriate but not less than $1,000. If the ap- 
plication is approved, the port director or a designated Customs officer 
shall formally enter the vessel. 

5. It is proposed to revise § 4.8 to read as follows: 

§ 4.8 Preliminary entry. 

(a) Generally. Preliminary entry allows a U.S. or foreign vessel arriv- 
ing under circumstances that require it formally to enter, to commence 
lading and unlading operations prior to making formal entry. Prelimi- 
nary entry may be accomplished electronically pursuant to an autho- 
rized electronic data interchange system, or by any other means of 
communication approved by the Customs Service. 

(b) Requirements and conditions. Preliminary entry must be made in 
compliance with § 4.30, and may be granted prior to, at, or subsequent 
to arrival of the vessel. The granting of preliminary vessel entry by Cus- 
toms at or subsequent to arrival of the vessel, is conditioned upon the 
presentation to Customs of all forms, electronically or otherwise, com- 
prising a complete manifest as provided in § 4.7. Vessels seeking prelim- 
inary entry in advance of arrival may do so by presenting to Customs a 
complete Customs Form 1302 (Cargo Declaration) showing all cargo on 
board the vessel and Customs Form 3171, electronically or otherwise, 
no less than 48 hours prior to vessel arrival. The CF 3171 shall also 
serve as notice of intended date of arrival. The port director may allow 
for the presentation of the CF 1302 and CF 3171 less than 48 hours 
prior to arrival in order to grant advanced preliminary entry if a vessel 
voyage takes less than 48 hours to complete from the last foreign port to 
the first U.S. port, or if other reasonable circumstances warrant. Pre- 
liminary entry granted in advance of arrival will become effective upon 
arrival at the port granting preliminary entry. Additionally, Customs 
must receive confirmation of a vessel’s estimated time of arrival in a 
manner acceptable to the port director. 

6. It is proposed to revise § 4.9 to read as follows: 


§ 4.9 Formal entry. 


(a) General. Section 4.3 provides which vessels are subject to formal 
entry and where and when entry must be made. The formal entry of an 
American vessel is governed by section 434, Tariff Act of 1930 (19 U.S.C. 
1434). The term “American vessel” means a vessel of the United States 
(see § 4.0(b)) as well as, when arriving by sea, a vessel entitled to be doc- 
umented except for its size (see § 4.0(c)). The formal entry of a foreign 
vessel arriving within the limits of any Customs port is also governed by 
section 434, Tariff Act of 1930 (19 U.S.C. 1434). The required oath on 
entry shall be executed on Customs Form 1300. Alternatively, informa- 
tion necessary for formal entry may be transmitted electronically pur- 
suant to a system authorized by Customs. 

(b) Procedures. Under certain circumstances, American vessels ar- 
riving in ports of the United States directly from other United States 
ports must make entry. Entry of such vessels is required when they have 
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merchandise aboard that is being transported in-bond, or when they 

have unentered foreign merchandise aboard. For the purposes of the 
vessel entry requirements, merchandise transported in-bond does not 
include bonded ship’s stores or supplies. While American vessels trans 

porting unentered foreign merchandise must fully comply with the usu- 
al formal entry procedures, American vessels carrying no unentered 
foreign merchandise but that have in-bond merchandise aboard may 

satisfy vessel entry requirements by making a required report of arriv- 
al, and providing certain bill of lading information to Customs concern- 
ing the in-bond cargo. If the cargo in question is being moved under the 
“paperless” in-bond procedures described in the Customs Handbook on 
Automated Manifest Interface Requirements (a copy of which is pro- 
vided to each Automated Manifest System participant), a list of the bill 
of lading numbers for the in-bond cargo must be provided to Customs. If 
“paperless” in-bond procedures are not applicable to the cargo, copies 
of the relevant bills of lading must be presented to Customs prior to the 
start of any cargo unlading. Report of arrival together with providing 
bill of lading information to Customs as specified in this paragraph sat- 
isfies all entry requirements for the subject vessels. 

(c) Delivery of vessel document. The master of any foreign vessel shall 
exhibit the vessel’s document to the port director on or before the entry 
of the vessel. After the net tonnage has been noted, the document may 
be delivered to the consul of the nation to which such vessel belongs, in 
which event the vessel master shall certify to the port director the fact of 
such delivery (see section 434, Tariff Act of 1930, as amended (19 U.S.C. 
1434), as applied through section 438, Tariff Act of 19380, as amended 

19 U.S.C. 1438)). If not delivered to the consul, the document shall be 
deposited in the customhouse. Whether delivered to the foreign consul 
or deposited at the customhouse, the document shall not be delivered to 
the master of the foreign vessel until clearance is granted under § 4.61. 
[t shall not be lawful for any foreign consul to deliver to the master of 
any foreign vessel the register, or document in lieu thereof, deposited 
with him in accordance with the provisions of 19 U.S.C. 1434 until such 
master shall produce to him a clearance in due form from the director of 
the port where such vessel has been entered. Any consul violating the 
provisions of this section is liable to a fine of not more than $5,000 (sec- 
tion 438, Tariff Act of 1930, as amended; 19 U.S.C. 1438). 

(d) Failure to make required entry; penalties. Any master who fails to 
make entry as required by this section or who presents or transmits 
electronically any document required by this section that is forged, al- 
tered, or false, may be liable for certain civil penalties as provided under 
19 U.S.C. 1436, in addition to penalties applicable under other provi- 
sions of law. Further, any vessel used in connection with any such viola- 
tion is subject to seizure and forfeiture. 

7. It is proposed to amend part 4 by removing and reserving § 4.16. 
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8. It is proposed to amend § 4.30 by adding the word “fees” between 
the words “clearance” and “under” where appearing in paragraph (a); 
and by revising paragraph (b) to read as follows: 


§ 4.30 Permits and special licenses for unlading and lading. 

(b) Application for a permit or special license shall be made by the 
master, owner, or agent of the vessel on Customs Form 3171, or elec- 
tronically pursuant to an authorized electronic data interchange sys- 
tem or other means of communication approved by the Customs 
Service, and shall specifically indicate the type of service desired at that 
time, unless a term permit or term special license has been issued. Ves- 
sels that arrive in a Customs port with more than one vessel carrier 
sharing or leasing space on board the vessel (such as under a vessel shar- 
ing or slot charter arrangement) are required to indicate on the CF 
3171 all carriers on board the vessel and indicate whether each carrier 
is transmitting its cargo declaration electronically or is presenting it on 
the Customs Form 1302. In the case of a term permit or term special li- 
cense, upon entry of each vessel, a copy of the term permit or special li- 
cense must be submitted to Customs during official hours in advance of 
the rendering of services so as to update the nature of the services de- 
sired and the exact times they will be needed. Permits must also be up- 
dated to reflect any other needed changes including those in name of 
vessel and in slot charter or vessel sharing parties. An agent of a vessel 
may limit his application to operations involved in the entry and unlad- 
ing of the vessel or to operations involved in its lading and clearance. 
Such limitation shall be specifically noted on the application. 


9. It is proposed to amend § 4.60 by revising paragraph (a) to read as 
follows: 


§ 4.60 Vessels required to clear. 


(a) Unless specifically excepted by law, the following vessels must ob- 
tain clearance from the Customs Service before departing from a port 
or place in the United States: 

(1) All vessels departing for a foreign port or place; 

(2) All foreign vessels departing for another port or place in the 
United States; 

(3) All American vessels departing for another port or place in the 
United States that have merchandise on board which is being trans- 
ported in-bond (not including bonded ship’s stores or supplies), or for- 
eign merchandise for which entry has not been made; and 

(4) All vessels departing for points outside the territorial sea to visit a 
hovering vessel or to receive merchandise or passengers while outside 
the territorial sea. 


10. It is proposed to revise § 4.61 to read as follows: 
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§ 4.61 Requirements for clearance. 

(a) Application for clearance. Application for clearance for a vessel 
shall be made by filing the oath, Customs Form 1300, and a General 
Declaration, Customs Form 1301, by or on behalf of the master at the 
customhouse. The master, licensed deck officer, or purser may appear in 
person to clear the vessel, or documents properly executed by the mas- 
ter or other proper officer may be delivered at the customhouse by the 
vessel agent or other personal representative of the master. Necessary 
information may also be transmitted electronically pursuant to a sys- 
tem authorized by Customs. Clearance shall be granted either on Cus- 
toms Form 1378 or by approved electronic means. Customs port 
directors may permit the clearance of vessels at locations other than the 
customhouse, and at times outside of normal business hours. Customs 
may take local resources into consideration in allowing clearance to be 
transacted on board vessels themselves or at other mutually convenient 
sites and times either within or outside of port limits. Customs must be 
satisfied that the place designated for clearance is sufficiently under 
Customs control at the time of clearance, and that the expenses in- 
curred by Customs will be reimbursed as authorized. Customs may re- 
quire that advance notice of vessel departure be given prior to granting 
requests for optional clearance locations. 

(b) When clearance required. Under certain circumstances, American 
vessels departing from ports of the United States directly for other 
United States ports must obtain Customs clearance. The clearance of 
such vessels is required when they have merchandise aboard that is be- 
ing transported in-bond, or when they have unentered foreign mer- 
chandise aboard. For the purposes of the vessel clearance requirements, 
merchandise transported in-bond does not include bonded ship’s stores 
or supplies. While American vessels transporting unentered foreign 
merchandise must fully comply with usual clearance procedures, 
American vessels carrying no unentered foreign merchandise but that 
have in-bond merchandise aboard may satisfy vessel clearance require- 
ments by reporting intended departure within 72 hours prior thereto 
by any means of communication that is satisfactory to the local Cus- 
toms port director, and by providing certain bill of lading information 
to Customs concerning the in-bond cargo. If the cargo in question is be- 
ing moved under the “paperless” in-bond procedures as described in the 
Customs Handbook on Automated Manifest Interface Requirements (a 
copy of which is provided to each Automated Manifest System partici- 
pant), a list of the bill of lading numbers for the in-bond cargo must be 
provided to Customs. If “paperless” in-bond procedures are not applica- 
ble to the cargo, copies of the relevant bills of lading must be presented 
to Customs prior to vessel departure. Report of departure together with 
providing bill of lading information to Customs as specified in this para- 
graph satisfies all clearance requirements for the subject vessels. 
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(c) Verification of compliance. Before clearance is granted to a vessel 
bound to a foreign port as provided in § 4.60 and this section, the port 
director shall verify compliance with respect to the following matters: 

(1) Accounting for inward cargo (see § 4.62). 

(2) Outward Cargo Declarations; shippers export declarations (see 
§ 4.63). 

(3) Documentation (see § 4.0(c)). 

(4) Verification of nationality and tonnage (see § 4.65). 

5) Verification of inspection (see § 4.66). 

6) Inspection under State laws (46 U.S.C. App. 97). 

(7) Closed ports or — see § 4.67). 

(8) Passengers (see § 4.68). 

(9) Shipping articles and enforcement of Seamen’s Act (see § 4.69). 

(10) Medicine and slop chests. 

(11) Load line regulations (see § 4.65a). 

(12) Carriage of United States securities, etc. (46 U.S.C. App. 98). 

(13) Carriage of mail. 

(14) Public Health regulations (see § 4.70). 

(15) Inspection of vessels carrying livestock (see § 4.71). 

(16) Inspection of meat, meat-food products, and inedible fats (see 
§ 4.72). 

(17) Neutrality exportation of arms and munitions (see § 4.73). 

(18) Payment of State and Federal fees and fees due the Government 
of the Virgin Islands of the United States (46 U.S.C. App. 100). 

(19) Orders restricting shipping (see § 4.74). 

(20) Estimated duties deposited or abond given to cover duties on for- 

eign repairs and equipment for vessels of ‘the United States (see § 4.14). 
(21) Illegal discharge of oil (see § 4.66a). 

(22) Attached or arrested vessel. 

(23) Immigration laws. 

(d) Vessel built for foreign account. A new vessel built in the United 
States for foreign account shall be cleared under a certificate of record, 
Coast-Guard Form 1316, in lieu of a marine document. 

(e) Clearance not granted. Clearance shall not be granted to any for- 
eign vessel using the flag of the United States or any distinctive signs or 
markings indicating that the vessel is an American vessel (22 U.S.C. 
454a). 

(f) Clearance in order of itinerary. Unless otherwise provided in this 
section, every vessel bound for a foreign port or ports shall be cleared for 
a definite port or ports in the order of its itinerary, but an application to 
clear for a port or place for orders, that is, for instructions to masters as 
to destination of the vessel, may be accepted if the vessel is in ballast or if 
any cargo on board is to be discharged in a port of the same country as 
the port for which clearance is sought. 

11. It is proposed to amend part 4 by removing and reserving Foot- 
notes 97, 99 and 100a through 101. 

12. It is proposed to revise § 4.68 to read as follows: 
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§ 4.68 Federal Maritime Commission certificates for certain 
passenger vessels. 

No vessel having berth or stateroom accommodations for 50 or more 
passengers and embarking passengers at U.S. ports shall be granted a 
clearance at the port or place of departure from the United States unless 
it is established that the vessel has valid certificates issued by the Feder- 
al Maritime Commission. 

13. It is proposed to revise § 4.70 to read as follows: 

§ 4.70 Public Health Service requirements. 

No clearance shall be granted to a vessel subject to the foreign quar- 
antine regulations of the Public Health Service. 

Bonnl G. TISCHLER, 
Acting Commissioner of Customs. 


Approved: June 8, 1998. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 6, 1998 (63 FR 36379) 








Index 


Customs Bulletin and Decisions 
Vol. 32, No. 28, July 15, 1998 


U.S. Customs Service 


Treasury Decision 


Prior disclosure; correction; 19 CFR Parts 162 and 178; 
RIN 1515-AB98 


General Notices 


CUSTOMS RULINGS LETTERS 
Tariff classification: 

Proposed modification: 

CD tray inserts 
Proposed modification or revocation: 

Bell-shaped and similarly shaped glassware; withdrawal 
Revocation: 

Inflatable tube 


Proposed Rulemaking 


Boarding of vessels in the United States; 19 CFR Part 4, 
RIN 1515-AC29 


Federal Recycling Program 
Printed on Recycled Paper 
U.S. G.P.0. 1998-432-394-40092 











